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APPLICANT:

Julie Kelly
Lennar Northwest, LLC
12815 Canyon Road E SuiteF
Puyallup, WA 98.373..

FILENO.: .

13-107470 REZO

. TYPE OF REQUEST:

REZONEfromR-9600 to L[)N1R

DECISION (SUMMARY):GRAiliTED'

BASIC INFORMATION
GENERAL LOCATION:

3105 Russell Way, Lynnwood
"

. TAX PARCEL NOS.

. ACREAGE:
ZONING:

,

"

'. 005378-000-028C()0" 005378-000c 029-00·
•

t"

, '

.

3.72 acres
CURRENT:
PROPOSED:'

. Residential-9600 (R-9600)
Low Density Multiple Residential (LDMR)

COMPREHENSIVE PLAN DESIGNATION: Urban Medium Density Residential (UMDR)
PDS STAFF RECOMMENDATION:

Approve

A. BACKGROUND INFORMATION
1.

The Record. The official record for this proceeding consists of the Exhibits entered into
evidence (Exhibits A.1 through J.2), as well as the testimony of witnesses received at the open
. record hearing. The entire record was admitted into evidence and considered by the Examiner
in reaching .the decision herein.
NOTE:
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For a complete record, an electronic recording of the hearing in this case and the
Hearing Log are available at the Hearing Examiner's Office.
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2.

Parties of Record. The Parties of Record are set forth in the Parties of Record Register and
include interested parties who testified at the Open Record Hearing.

3.

Public Hearing. A public hearing was held on October 15, 2013. Witnesses were sworn,
testimony was presented, and exhibits were entered into the record at the hearing. Notices of
the application and public hearing were issued according to the provisions of SCC 30.70.050.
(Exhibits E.1, E.2 and E.3) Notice was concurrently given concerning the SEPA Threshold
Determination as required by the County Code.

B. FINDINGS OF FACT
The following i=indings of Fact are supported by a preponderance of the evidence presented in the
record pertaining to this matter.
1.

Applicant's Reguest. The Applicant is requesting a rezone from R-9600 to LDMR for a 3.72
acre site. No site development application has been submitted for review at this time, although
the Applicant has indicated that it intends to seek approval of a 29 unit detached single-family
unit development if the rezone is approved.

2.

Site description. The subject site is currently developed with two single-family residences and
associated accessory structures. The property slopes moderately in an easterly direction. More
than half of the site is cleared and is currently vegetated with grasses. The eastern portion of
the site includes a mixture of conifer and deciduous trees, shrubbery and other ornamental
landscaping materials. The site is trapezoidal in shape. Access is currently being taken from
Russell Way. The subject site has no other public road frontage.

3.

Adjacent uses. Properties located immediately west and northwest of the subject site are
currently being developed with an apartment project. That property is currently zoned Business
Park (BP). Properties to the north, south, southwest and east are currently zoned R-9,600.
These properties are either undeveloped or developed with single-family residences on
suburban sized lots, single-family residences on small urban sized lots and a series of eight
duplexes on a large lot. Properties to the southeast and further east are zoned PRD-7,200 and
LDMR. These sites are developed with single-family residences at urban medium densities. A
very large mobile home park is located further south of the site under Mobile Home Park (MHP)
zoning.

4.

Project Chronology. The rezone application was originally submitted to the Department of
Planning and Development Services (PDS) on July 16, 2013, and was determined to be
complete as of the date of submittal for both regulatory and review purposes. The 120-day
clock started on July 16, 2013. As of the hearing date, 91 days of the 120-day review period
had elapsed.

5.

State Environmental Policy Act Compliance. PDS issued a Determination of Nonsignificance
(DNS) for the subject application on September 18, 2013. (Exhibit 0.2) The ONS was not
appealed. Accordingly, the Examiner finds that compliance with the substantive and procedural
requirements of SEPA have been met.
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6.

Issues of Concern
PDS received public comments about the proposal from Danielle Krieger and Laurie Wilcox.
(Exhibits G.1 and G.2) Ms. Wilcox expressed opposition to any increase in density citing eXisting
problems with traffic and pedestrian safety as well as drainage, vegetation removal and possible
rodent displacement. Ms. Krieger raised questions about how the rezone would affect density and
types of permitted land uses.
PDS Staff issued e-mail responses to these commenters providing information about the
proposal, the changes that rnight result due to rezoning and clarification that the impacts of
specific development proposals would be reviewed at the time those applications were made to
the Department. (Exhibits H.1 and H.2)
No other parties of record or interested citizens appeared at the public hearings.

7.

Rezone Criteria. The Applicant seeks a rezone of the site from R-9600 to LDMR pursuant to
Chapter 30.42A SCC. In order to grant a rezone, the Hearing Examiner must find that (1) the
proposal is consistent with the comprehensive plan; (2) that the proposal bears a substantial
relationship to the public health, safety and welfare; (3) that the proposal will not increase the
density on any site where any significant trees were removed after January 7, 2009 and within six
years prior to the date of application; and (4) where applicable, that minimum zoning criteria
found in Chapters 30.31A through 30.31 F SCC are met.
A. The proposal is consistent with the comprehensive plan.
(i) In the context of the Growth Management Act (GMA), developrnent regulations and,
therefore, rezones must be consistent with and implement the comprehensive plan. (RCW
36.70.040) But in the context of site-specific rezones, the inquiry goes beyond mere
consistency with the map designation of the comprehensive plan - as the Snohomish
County Council explained in Motion 07-447, "The Comprehensive Plan is the most direct
expression of public policy in the area of land use. In determining that a proposed rezone is
consistent with the Comprehensive Plan, the proposal must be consistent with the policies
as well as the map designation." The Examiner interprets this language, as well as the law
applicable to rezones, to mean that the burden is upon the Applicant to demonstrate to the
Examiner that the proposed rezone meets the applicable comprehensive plan policies. The
subject application has been evaluated for consistency with the latest version of the
GMACP. The subject property is designated "Urban Medium Density Residential" on the
Future Land Use Map (FLUM).
(ii) The PDS analysis relating to the consistency of the requested rezone with the GMACP is
set forth in Exhibit I at pages 3 through 5. The Applicant also prepared an analysis of GMACP
consistency. (Exhibit A.2) Having reviewed the GMACP and the PDS and Applicant analyses
relating to whether the proposed rezone is consistent with the GMACP, the Examiner concurs-with said analyses and hereby adopts and incorporates by this reference the analyses in
Exhibits I and A.2 herein as if set forth in full. Accordingly, the Examiner finds that the
proposed rezone is consistent with the County's adopted GMACP.
B. The proposal bears a substantial relationship to the public health, safety, and welfare.
The current rezone proposal does not authorize any new development or construction.
When the owners or their successor proposes an actual change in use of the site, it will be
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subject to compliance with the County's development regulations, including provIsions
relating to transportation and road impacts, drainage and land disturbing activities, project
density and zoning, landscaping, parks and school mitigation, critical areas protection,
compliance with fire and emergency access requirements, and provision of adequate
potable water and sewage disposal. Accordingly, the Examiner finds that the proposed
rezone bears a substantial relationship to the public health, safety and welfare.
C. The proposal would not increase the allowed density of residential development on any site
where any significant trees other than hazardous trees were removed after Januarv 7, 2009.
and within six years prior to the date of the submission of the application. pursuant to SCC
30.25.016(3)
There is no evidence that any significant trees were removed from the site proposed for the
rezone after January 7, 2009 or within six years of the submittal date and the Applicant has
indicated that no such tree removal occurred. (Exhibit A.2)
D. Where applicable, minimum zoning criteria found in Chapters 30.31A through 30.31F SCC
are met.
The Examiner finds that the Applicant is not requesting any of the zones listed in Chapter
30.31 SCC and, as such, the minimum zoning criteria in Chapters 30.31A through 30.31F
SCC are not applicable to this rezone request.
8.

The Examiner finds that the requirements of Chapter 30.42A.1 00 are satisfied by the present
application and the rezone should be approved.

9.

Any Finding of Fact in this Decision, which should be deemed a Conclusion of Law, is hereby
adopted as such.

C. CONCLUSIONS OF LAW
1.

The Examiner has original jurisdiction over the rezone application pursuant to SCC 30.42A.020
and 30.72.020(2).

2.

Rezones are not presumed valid. The proponent of a rezone has the burden of proof of
showing (a) that conditions have changed since the original zoning, or that the proposed rezone
implements policies of the comprehensive plan; and (b) that the rezone bears a substantial
relationship to the health, safety, morals or welfare. See, Woods v. Kittitas County, 130 Wn.
App. 573, 584, 123 P.3d 883 (2005); Citizens of Mount Vernon v. Mount Vernon, 133 Wn.2d
861, 875, 947 P.2d 1208 (1997). The County's regulations are consistent with the criteria
expressed in case law.

3.

The proposal is consistent with the comprehensive plan.
Based upon the analysis set forth in the Findings of Fact, above, the Examiner concludes that
the Applicant has met this burden of proof. The proposed rezone is both consistent with the
land use designation and also with the Land Use Element of the General Policy Plan.
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4.

The proposal bears a substantial relationship to the public health, safety, and welfare.
Based on the analysis set forth in the Findings of Fact, the Examiner concludes that the proposal
bears a substantial relationship to the public health safety and welfare.

5.

The proposal would not increase the allowed density of residential development on any site where
any significant trees other than hazardous trees were removed after January 7, 2009, and within
six years prior to the date of the submission of the application, pursuant to SCC 30.25.016(3).
Based upon the Findings of Fact set forth above, the Examiner concludes that the proposal
satisfies this requirement.

6.

Where applicable, minimum zoning criteria found in Chapters 30.31A through 30.31 F SCC are
met.
This Examiner concludes that Chapter 30.31 SCC is not applicable in this case as that chapter
only applies to performance standard zones, resource land zones, and overlays, none of which
exist in this case.

7.

The Examiner concludes that the rezone should be approved.

8.

Any Conclusion of Law in this Decision which should be deemed a Finding of Fact, is hereby
adopted as such.

D. DECISION
The requested REZONE from Residential-9600 to Low Density Multiple Residential for the subject
property is GRANTED.
Decision issued this 31 st day of October, 2013.

EXPLANATION OF RECONSIDERATION AND APPEAL PROCEDURES
The decision of the Hearing Examiner is final and conclusive with right of appeal to the County Council.
However, reconsideration by the Examiner may also be sought by one or more parties of record. The
following paragraphs summarize the reconsideration and appeal processes. For more information
about reconsideration and appeal procedures, please see Chapter 30.72 SCC and the respective
Examiner and Council Rules of Procedure.

Reconsideration
Any party of record may request reconsideration by the Examiner within 10 calendar days from the
date of this decision. A petition for reconsideration must be filed in writing with the Office of the Hearing
Examiner, 2nd Floor, Robert J. Drewel Building, 3000 Rockefeller Avenue, Everett, Washington, (Mailing
13107470
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Address: M/S No. 405, 3000 Rockefeller Avenue, Everett WA 98201) on or before November 12,
2013. There is no fee for filing a petition for reconsideration. "The petitioner for reconsideration shall
mail or otherwise provide a copy of the petition for reconsideration to all parties of record on the date of
filing." [SCC 30.72.065]. The petitioner should file with the Office of the Hearing Examiner an affidavit
of mailing or other proof of service at the time the petition for reconsideration is filed.
A petition for reconsideration does not have to be in a special form but must: contain the name, mailing
address and daytime telephone number of the petitioner, together with the signature of the petitioner or
of the petitioner's attorney, if any; identify the specific findings, conclusions, actions and/or conditions
for which reconsideration is requested; state the relief requested; and, where applicable, identify the
specific nature of any newly discovered evidence and/or changes proposed by the Applicant.
The grounds for seeking reconsideration are limited to the following:
(a)
(b)
(c)
(d)
(e)
(f)

The Hearing Examiner exceeded the Hearing Examiner's jurisdiction;
The Hearing Examiner failed to follow the applicable procedure in reaching the Hearing
Examiner's decision;
The Hearing Examiner committed an error of law;
The Hearing Examiner's findings, conclusions and/or conditions are not supported by the
record;
New evidence is discovered which could not reasonably have been produced at the open record
hearing and which is material to the decision; or
The Applicant proposed changes to the application in response to deficiencies identified in the
decision.

Petitions for reconsideration will be processed and considered by the Hearing Examiner pursuant to the
provisions of SCC 30.72.065. Please include the County file number in any correspondence regarding
this case.
Appeal

An appeal to the County Council may be filed by any aggrieved party of record within 14 days from
the date of this decision. Where the reconsideration process of SCC 30.72.065 has been invoked, no
appeal may be filed until the reconsideration petition has been disposed of by the Hearing Examiner.
An aggrieved party need not file a petition for reconsideration but may file an appeal directly to the
County Council. If a petition for reconsideration is filed, issues subsequently raised by that party on
appeal to the County Council shall be limited to those issues raised in the petition for reconsideration.
Appeals shall be addressed to the Snohomish County Council but shall be filed in writing with the
Department of Planning and Development Services, 2 nd Floor, County Administration-East Building,
3000 Rockefeller Avenue, Everett, Washington (Mailing address: M/S No. 604, 3000 Rockefeller
Avenue, Everett, WA 98201) on or before November 14, 2013, and shall be accompanied by a filing
fee in the amount of five hundred dollars ($500.00) for each appeal filed; PROVIDED, that the fee shall
not be charged to a department of the County. The filing fee shall be refunded in any case where an
appeal is summarily dismissed in whole without hearing under SCC 30.72.075.
An appeal must contain the following items in order to be complete: a detailed statement of the
grounds for appeal; a detailed statement of the facts upon which the appeal is based, including citations
to specific Hearing Examiner findings, conclusions, exhibits or oral testimony; written arguments in
support of the appeal; the name, mailing address and daytime telephone number of each appellant,
together with the signature of at least one of the appellants or of the attorney for the appellant(s), if any;
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the name, mailing address, daytime telephone number and signature of the appellant's agent or
representative, if any; and the required filing fee.
The grounds for filing an appeal shall be limited to the following:
(a)
(b)
(c)
(d)

The decision exceeded the Hearing Examiner's jurisdiction;
The Hearing Examiner failed to follow the applicable procedure in reaching his decision;
The Hearing Examiner committed an error of law; or
The Hearing Examiner's findings, conclusions and/or conditions are not supported by
substantial evidence in the record. [SCC 30.72.080]
Appeals will be processed and considered by the County Council pursuant to the provisions of Chapter
30.72 SCC. Please include the County file number in any correspondence regarding the case.

Staff Distribution:
Department of Planning and Development Services: Angela Larsh

The following statement is provided pursuant to RCW 36.70B.130: "Affected property owners may
request a change in valuation for property tax purposes notwithstanding any program of revaluation." A
copy of this Decision is being provided to the Snohomish County Assessor as required by RCW
36.70B.130.
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PARTY OF RECORDS REGISTER
RUSSELL WAY LDMR REZONE
HEARING: OCT 15, 2013
TIME:
9:00 AM
13-107470-REZO

LENNAR NORTHWEST, LLC
JULIE KELLY
12815 CANYON RD E, SUITE F
PUYALLUP WA 98373

BARGHAUSEN ENGINEERS
GEORGE NEWMAN
18215 72ND AVE S
KENT WA 98032

SNO CO PLANNING & DEV/LAND USE
LARSH I WHEELER
3000 ROCKEFELLER AVE #604
EVERETT WA 98201

SNO CO DEPT OF PUBLIC WORKS
COUNTY ENGINEER
3000 ROCKEFELLER AVE #607
EVERETT WA 98201

MILORAD& ELIZABETH MANOJLOVIC
12613 BEVERLY PARK ROAD
LYNNWOOD WA 98037

ELIZABETH EVANS MANOJLOVIC
3115 RUSSELL WAY
LYNNWOOD WA 98087

LAURIE WILCOX
13004 29TH AVE W, UNIT A
LYNNWOOD WA 98087

CITY OF MUKILTEO
CLIFF STY
NO ADDRESS GIVEN

DANIELLE KRIEGER
NO ADDRESS GIVEN

SILVER LAKE WATER AND SEWER
DISTRICT
RICHARD GILMORE
POBOX 13888
MILL CREEK WA 98082

